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(Vol. II, top of p. 297) ; "Tolm" for "Solm" (Vol. II, p. 297) ; "Thierichers" 
for "Thierichens" (Vol. II, p. 404 n). 

In volume three, which contains a table of statutes and the general index, the 
author devotes 568 pages to setting forth the pleadings, motions, and in some in- 
stances the instructions to juries, in about 30 cases tried in the federal courts. 
The instructions to juries, which are based upon the facts of particular cases, 
cover 191 pages, one of them (Form SO) being S3 pages in length. It is difficult 
to see much value to the legal profession in publishing these instructions. 

The copies of indictments, from the standpoint of model forms, are unneces- 
sarily lengthy, as some of them contain many counts in which the allegations are 
similar. The indictment for violating § 10 of the Interstate Commerce Act 
(Form 20), covering 50 pages, consists of 24 counts. Some of the indictments, 
reprinted by the author, were not passed upon by the courts, so that their 
sufficiency remains undetermined. One of the indictments (Form 20), though up- 
held after verdict, 50 was considered imperfect by the court, while another one 
(Form 120), which is presented as a model, was held to be fatally defective." 

Form 37, covering 20 pages, consists of 37 assignments of error, none of which 
was upheld by the court, the judgment being affirmed/ Form 45 consists of 
a request for instructions which was held to have been properly refused by the 
trial court; while Form 46 is a motion for a new trial in the same case which 
was held to have been properly overruled.* 3 The author presents only one form 
for a search warrant (Form 71) which he states was held defective in Feeder v. 
United States." 

In the opinion of the reviewer it would be unsafe for practitioners to fol- 
low many of the "Forms" presented by the author. 

Edwin R. Keedy 

University of Pennsylvania Law School 



Essays on Constitutional Law and Equity. By Henry Schofield. Boston : 
The Chipman Law Publishing Company. 1921. Two volumes, Vol. I, pp. 
xxiv, 1-456, xxvi. Vol. II, vii, 459-1006. 

These collected papers of the late Professor Schofield mark him as a man of 
much learning and of unusual intellectual power. They illustrate forcibly the 
truth of the trite saying that knowledge is power. The learning is never idly 
paraded; it comes in always as a fulcrum on which argument and conclusion are 
lifted to higher levels. The essays leave the impression that their author never 
had to go to the books to hunt for support for his contentions. Rather it seems 
that long before it had occurred to him to make a contention he had mastered the 
authorities and become an authority himself. He writes as one having authority 
and not as the scribes. The tone is the tone of one who stands on such ground 
of self-sufficient principle that the errant ways of judges are but by-paths to be 
noted in passing. Though most of the essays are prompted by some contemporary 
decision and this decision finds its place in the foreground, the exposition attracts 
us chiefly for its skilful presentation of the lights and shadows of the back- 
ground. This masterly treatment of the background gives enduring value to all that 
Mr. Schofield wrote. Not a little of his law was not the law of the judges even 

"Elgin, etc. Ry. Co. v. United States (C. C. A. 1918) 253 Fed. 907. 
* Anderson v. United States (C. C. A. 1919) 260 Fed. 557. 
"Elgin, etc. Ry. Co. v. United States, supra, footnote 18. 
"Boone v. United States (C. C. A. 1919) 257 Fed. 963. 
" (C. C. A. 1918) 252 Fed. 414. 
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when he laid it down. Later decisions have robbed other parts of his discussion 
of their original value as a practical guide to the law as it then stood. The 
editors have been content not to add the warnings that might keep the wayfarer 
from being misled. They have refrained from pointing out any unity underlying 
Mr. Schofield's approach or conclusions. Thus from one point of view much of 
the collection is fragmentary and ephemeral. For all this, however, it is a reser- 
voir of learning and wisdom for which scholars and lawyers must always be 
grateful. 

The essays on the topic of equity fill less than a fourth of the space. Most 
of them are editorial notes that appeared in the Illinois Law Review. Professor 
Schofield's major interest lay in the field of constitutional law. Here, too, most of 
his work took the form of editorial comment on current cases. To a few themes 
he devoted prolonged attention. Of greatest merit is the article on the freedom 
of the press. The muddled thinking and the historical ignorance of many judges 
are here subjected to illuminating and refreshing exposition and emendation. The 
fallibility of the wielders of judicial power is frequently emphasized. 

"When judges in solemn and deliberate opinions bracket striking and boycotting 
workmen with anarchists, then the tu quoque hot retort of the workmen that the 
judges are tools of the corporations is essentially human." (Vol. II, p. 559). 
"'And the judge-made law of contempt of court fqr publications censuring judges 
is simply intolerable in a land of equality before the law where judges are not 
more important to the universe than executives and legislators." (Vol. II, p. 570). 

This persuasion of the fallibility of judges very likely underlies Mr. Schofield's 
strong desire to have the Supreme Court of the United States keep the state 
courts from straying from the established common law of the state. He not 
only approves of Swift v. Tyson 1 and Gelpcke v. Dubuque* but he contends 
mightily that under the due-process clause of the Fourteenth Amendment it is 
the duty of the Supreme Court to veto the judgments of state courts which do not 
meet the test of the settled, applicable rules of law. No one should take a stand 
on this most debatable. point without careful consideration of what Mr. Schofield 
has to say, He makes it clear that the Supreme Court has not been unrelaxing in 
its refusal to perform this function. He lays broad foundations for the revocation 
of this refusal. If he fails fully to convince us that these foundations are part and 
parcel of the Constitution, the weakness lies in the contention and not in the 
ability with which it is advanced and supported. 

Quite aside from their intrinsic interest and value, these volumes are welcome 
as a memorial to Professor Schofield as scholar, teacher and man. The finely- 
drawn characterization and appraisal in Professor Kocoureks foreword bring a 
keen sense of loss even to those who never had the privilege of knowing Mr. 
Schofield. The tribute from Dean Wigmore bears witness to the unbounded 
admiration and esteem in which he held his colleague. All students of constitu- 
tional law will share their regret that Professor Schofield was so loth to put his 
thoughts and conclusions into print and that he never rounded out and com- 
pleted what he had projected. These fragments now gathered together give us 
abundant reason to be grateful that his teaching was not wholly confined to his 
class-room and to rejoice for those who had the privilege of daily association with 
him as teacher, colleague and friend. 

Thomas Rebd Poweu. 

Columbia University 



1 (U. S. 1842) 16 Pet. 1. 

2 (U. S. 1864) 1 Wall. 175. 



